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Case Report:

Talbot Underwriting Ltd v. Nausch, Hogan and Murray 

EWCA Civ 889 29 June 2006

In the Court of Appeal

The Facts:
We represented Talbot Underwriting Ltd ("Talbot") a leading London market insurer we had 
brought the action against the US broker, Nausch Hogan & Murray Inc ("NHM") for failure to 
procure suitable insurance on a shipbuilders' all risks policy.  

NHM were represented by Eversheds.

Background 

Following our success in the High Court (see earlier reference)  NHM appealed to the Court of 
Appeal seeking to overturn the judgment of Mr Justice Cooke

The Appeal Issues:

NHM argued that:
1. The shipyard was an "additional assured" by virtue of a clause in the slip policy that provided 

"Including Assured, interest of Mortgagees (and Notices of Assignment in respect thereof), 
Loss Payees, Additional Assureds and Waivers of Subrogation as may be required", and that 
the policy extended cover to any person with an insurable interest.

2. Further and/or in the alternative, the shipyard was an undisclosed principal even though the 
policy identified a broad class of co-assureds.

3. If the shipyard was in principle entitled to enforce the policy as a non disclosed co-assured 
then there had been no material non-disclosure of the ship owner's intention to contract on 
behalf of the shipyard and its authority to do so.

4. Further and/or in the alternative, neither the shipyard nor the ship owners had suffered any 
loss as (1) The shipowner was entitled to recover the full amount of the loss under the policy 
even if the shipyard fixed it at its own expense and (2) It was further argued that the shipyard 
was not liable for making good the damage to the vessel.

Court of Appeal Decision:
The judges unanimously rejected all those contentions. To address each in turn:
1. The clause in question was not intended to embody a self-contained provision providing for 

the extension of the policy to persons other than those referred to in the section dealing with 
the assured. To read the contract as referring to additional clauses which are to be included in 
the policy if required by the assured most naturally reflected the language that the parties had 



used and the structure of the slip. "The parties presumably had an 'additional assureds' clause 
in mind but ... NHM [had] not attempted ... to identify any specific form of wording" during 
the trial. On the true construction of the policy the shipyard was not an assured.

2. Whether the shipyard could sue as undisclosed principal depended on whether Talbot had 
"demonstrated an unwillingness to contract with anyone other than the persons identified in 
the policy ... by reference to the terms of the contract and the circumstances surrounding it".  
Here, "when a vessel enters a shipyard for completion and fitting out the persons most 
immediately interested in her safety are the owner and the shipyard." That being the case, "the 
omission of any reference to the shipyard or its subcontractors in the slip was not neutral but 
had to be regarded as a positive indication that [Talbot] were not willing to contract with 
them ... this [was] a case, therefore, in which the terms of the contract by implication 
excluded any right on the part of [the shipyard] to sue on it as an undisclosed principal."

3. Since the shipyard was "not entitled to take advantage of the policy as an undisclosed 
principal, the question of non disclosure does not arise". However this question was addressed 
obiter anyway.  NHM conceded that under the doctrine of utmost good faith, "any 
circumstances relating to the undisclosed principal that are material to the risk must be 
disclosed to the insurers ... [but] submitted ... the authority and intention ... to insure on behalf 
of [the shipyard] were not matters of that kind."  The judge held that this was "not a question 
which can be determined on the basis of the agreed facts" without expert underwriting 
evidence, which was not adduced at this stage of the trial.

4. It was held that loss had been suffered as a result of NHM's failure to include the 
shipyard as a co assured under the policy:  (1) With respect to the ship owner: as the 
damage was at the risk of the shipyard, the shipowner had not incurred a loss that could be 
recovered from the insurers and (2) With respect to the shipyard: even if NHM's submission 
were correct, the shipyard was not entitled to the contract price for fixing the vessel until the 
work was completed. The work was not completed until the damage, however caused, had 
been fixed. There was nothing to suggest that the shipyard carried out the repairs to the vessel 
with any intention other than to complete the work under the contract and obtain payment of 
the price. The shipyard had "an insurable interest in the vessel ... and it would have been 
entitled to recover the cost of making good the damage in order to obtain payment under the 
contract".

NHM's appeal was dismissed.  Talbot were awarded their costs of the appeal and NHM were 
ordered to make a part payment in the sum of £65,000.00 (equivalent to 50%) to Talbot on 
account of costs within 14 days.
Shortly thereafter NHM dismissed Eversheds and in their place instructed Kendall Freeman. 
Thereafter the matter was commercially settled.
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