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SECTION 51 ACTION AGAINST FRAUDSTER’S LONDON UNDERWRITERS TO 
RECOVER COSTS OF DEFENDING ACTION BROUGHT BY FRAUDSTERS BUT 
FINANCED AND SUPPORTED BY UNDERWRITERS

We acted on behalf of the Norwegian Hull Club who were the claims lead for the Ariela,  the 
Norwegian Hull Club posted security for the whole of the claim brought by the Kamal vessels and 
thus the actions that followed was in reality in defence of the NHC Letter of Undertaking and more 
latterly the recovery of the costs that they had spent in defending what was a serious insurance fraud 
perpetrated by senior members of the Kewalramani family; The recovery action had been  pursued 
by Ince & Co against our clients by those subrogated London Underwriters on behalf of the hull 
damage to the dredger and the Kewalramani family-controlled Jaisu Shipping Co Private Ltd of 
Adipur, Gujarat, India on behalf of the hull damage to the hopper barge and the loss of hire of the 
dredger.

We had in the previous action, established that the Kewalramani family-controlled Jaisu 
Shipping Co Private Ltd of Adipur, Gujarat, India were fraudsters. 

We had not sought security for costs as we were informed by Ince & Co that they acted both on 
behalf of Jaisu AND on behalf of their London Underwriters.
However on 2nd of  March 2009 we were informed by Ince and Co that they were no longer 
instructed by Jaisu’s London Underwriters, later on 7th of July 2009 Ince & Co informed us that 
they ceased to be the solicitors acting for the claimants in these proceedings. Much later on we 
learnt that in July 2009 Jaisu’s London Underwriters avoided the H & M policy on the dredger ab 
initio.

Jaisu’s London Underwriters  new solicitors (presumably from March 2009)  were Barlow Lyde & 
Gilbert (hereinafter Barlows).

By this stage we had accumulated Cost Certificates and Orders against the Claimants to the Value 
of US$1,300,000.00.  Despite costs orders against it, which included interim payment orders, the 
Claimant had failed to pay any sums to the Defendant..  This action was to seek recovery directly 



against those London Underwriters who had supported and funded the actions that resulted in such 
expenditure.  

We maintained that the Claimant’s claim had been supported and funded by insurers and we 
pursued a non-party costs order under Section 51(3) of the Senior Courts Act 1981 (hereinafter 
“SCA”). Within that application we sought disclosure of certain documents including inter alia  all 
files held by Ince & Co relating to correspondence between Jaisu / Ince & Co and correspondence 
between Ince & Co/Underwriters. We considered it necessary to ascertain the adequacy of the 
insurers’ investigation of the claim before the issue of proceedings or at any point in time thereafter. 
Some of the disclosure we sought was to determine whether the insurers had failed to investigate 
the claim adequately.

Barlow’s refused to disclose the Ince & Co files albeit they informed us that they had received a full 
set of the documentation from Ince & Co albeit manuscript notes had not been forthcoming.  Jaisu’s 
London Underwriters via  Barlows argued that the disclosure application did not fall within section 
51 of the SCA.

We had put in a Part 36 offer which together with the costs of this action would equate to US
$1,070,000.00.

Section 51 of the SCA provides the Court with a wide discretion to award costs against third parties, 
who are not a party to the action, where it is just and equitable to do so. In considering whether to 
exercise its discretion, the Court should have regard to whether the requirements set out in TGA 
Chapman Ltd v Christopher & Another [1998] WLR 13 are present.
These requirements are:

The insurer determined that the claim would be fought.
The insurer funded the defence.
The insurer conducted the litigation.
The insurer defended it (whether exclusively or predominantly) to protect its own interests.
The defence failed in its entirety.

Mr. Justice Burton, who had reserved this case to himself, distinguished the Chapman case and 
noted that whilst the Chapman case set out five requirements that were usually required to be 
present for a court to make a costs order against an insurer, these requirements were non-exclusive 
and there may be other elements present that deserved the Court’s consideration. The Court also 
highlighted that Section 51 applications should not be a re-litigation of the underlying case. Here 
the disclosure we sought was not an issue in the underlying case and was relevant to the question of 
whether it was just and equitable to make an order under Section 51. Barlows had claimed privilege 
over the Ince & Co documents and had argued that such of the Jaisu/Ince & Co documents would 
be subject to Jaisu’s privilege which they had no authority to  waive. 

Even though the Underwriters providing instructions were innocent, we argued that they were being 
used by the claimant to facilitate the fraud.

Mr Justice Burton held that fraud trumps privilege.
Mr. Justice Burton also decided that the fraud exception to the claim for privilege over 
documents had been extended by common law to include communications with innocent 



clients. The fraud exception therefore applied to the insurers’ claim for privilege and the 
Court ordered the disclosure of the documents sought.

This case acts as a warning to underwriters particularly in relation to section 51 actions for 
those parties seeking disclosure of privileged documentation from an innocent party who has 
been used by a fraudster to aid a crime. It also provides a strong warning to insurers funding 
litigation to be aware of the possibility of fraudulent claims, and perhaps more importantly 
conduct a proper investigation and continue to assess the claim throughout its course.  It was 
our case that the Salvage Association report started the ball rolling by declaring that all the 
damages were properly attributable to the subject collision, yet even a cursory examination of 
the Salvage Association report would display that the SA surveyor was not present at the ship 
repair yard when the vast majority of the damaged items were dismantled and disposed of. 

Our Counsel:
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In the event no disclosure was ever made, as the Defendants preferred simply to accept our Part 36 
offer. The defendants therefore made payments totaling US$1,069,790.48 to settle this claim.
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